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WATRS 
Water Redress Scheme 

 

ADJUDICATOR’S DECISION SUMMARY 

Adjudication Reference: WAT/    /0656  

Date of Decision: 16 February 2018 

 The customer complains that the company is liable for the presence of a sinkhole 

under the boundary wall with his neighbour. The company has relied upon an 

inaccurate preliminary report of an expert which attributes the hole to a limestone void 

and it has failed to take into account a further expert report by ABC Ltd which attributes 

the sinkhole to leakage from the company’s asset. The customer requests further 

repairs and compensation. 

 The sinkhole has been caused by the presence of a limestone void which was 

determined by its own expert. This is a matter which needs to be determined in the 

context of full expert evidence and not by WATRS and, in any event, due to the 

decision in Marcic v Thames Water, the company is not liable as it has not been 

negligent.  

 The company has not supplied its services in the manner that would reasonably be 

expected of it because it has given no adequate consideration to the report of ABC Ltd 

which made serious challenges to the preliminary report of the company’s expert. The 

company would reasonably be required to consider the adequacy of the repairs, in light 

of a considered view as to the cause of the sinkhole. The company is not liable for 

damage caused by the sinkhole and this was not caused by the company’s negligence. 

Marcic applies.  

 The company needs to take the further actions:  

1. investigate further whether the views of Mr Brown or the views of ABC Ltd are 

correct and, if the opinion of ABC Ltd is rejected, explain to the customer the 

investigations and technical findings which justify the rejection of ABC Ltd’s report; and  

2. consider in light of such further investigation whether the repairs that it has carried 

out are sufficient to maintain the structure of the sewer and/or whether its strategic 

policies would require further work to be undertaken, and explain its decision to the 

customer. 3 Apologise to the customer for its failure to consider and give detailed 

reasons for its rejection of the report of ABC Ltd; and 4. pay compensation of £400.00. 

 
•  The customer must reply by 16 March 2018 to accept or reject this decision. • If the customer 

accepts this decision, the company will have to do what I have directed. • If the customer rejects this 
decision, or does not respond, the company will not have to do what I have directed. 
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ADJUDICATOR’S DECISION 

Adjudication Reference: WAT/      /0656  

Date of Decision: 16 February 2018 

Party Details 

Customer: . 

 

Company:   . 

 

Case Outline 

The customer’s complaint is that: 

 On 11 March 2017, a large sink hole appeared directly underneath the foul water chamber on 

the boundary of numbers 10 and 12 RST Street, the homes of the customer and his neighbour. 

This was reported by telephone to the company.  

 On 17 March 2017 the company's consulting engineer (Mr Brown) made a 10 minute visit and 

said that there was a sinkhole which could be underneath their homes and could be massive.  

He suggested that the customer should contact his insurance company.  

 The customer did this and the insurers instructed ABC Ltd, a subsidence management 

company, which attended and conducted an in-depth survey involving two engineers. Their 

report is dated 24 March 2017. It is critical of the conclusions reached by the engineer appointed 

by the company.  

 The customer engaged in correspondence with the company, which adheres to the view that 

there is a sink-hole or that the situation is governed by the decision in Marcic v Thames Water.  

 While the dispute was in the hands of the Consumer Council for Water (CCWater) the customer 

and his neighbour were one day both working in their front gardens to restore the lawns which 

had been fenced off by the company. They noticed the sound of trickling water again. After 

clearing the vegetation around the first hole, they saw another heavy drizzle of water coming 

from underneath the concrete chamber. After putting colouring down each toilet and sink in their 

homes, they spotted a blue mass just inside the gully. This turned out to be decomposing debris 
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and tissue which had not previously been noticed before because it had been the same colour 

as the concrete. The source of the colourant was the ensuite toilet in number 12 and the kitchen 

sink in number 10. After removing this mass, effluent water then cascaded into the hole like a 

waterfall. 

 The company's contractors patched both holes. They said that their work was only a temporary 

repair and the chamber would have to be repaired permanently at a later date.  

 The company has refused to accept liability. Even though the customer wrote to the company's 

manager on 14 August 2017, the company merely confirmed its previous decision and has 

relied on an incorrect interpretation on the case of Marcic v Thames Water Utilities [2004] 2 A.C. 

42.  

 The customer contends that the company has therefore failed to respond appropriately and 

seeks redress, namely: 

o Practical action to make the concrete foul water chamber safe, to fill the hole and make 

good the patios, dwarf walls and lawns of the customer and his neighbour.  

o An apology for the wasted time of the customer and his neighbour and for the company’s 

failure to make good the damage to their front gardens and for 9 months of annoyance 

and stress.  

o Compensation of £4,000.00 if only the sewer system is repaired and £1000.00 if the 

company also repairs the patios, dwarf walls and lawns of the customer and his 

neighbour.  

 

The company’s response is that: 

 This matter should not be decided by an adjudicator under the WATRS scheme because it 

involves complex issues of expert evidence which are unsuitable for determination by an 

adjudicator and, moreover, a joint expert should be instructed within the context of legal 

proceedings to resolve this dispute.  

 The customer has failed to demonstrate on the balance of probabilities that the sink hole was 

due to leakage from the company’s asset; 

  Following the report on 11 March 2017 of damage to the sewer this was repaired on  13 March 

2017;  

  A report was prepared by Mr Brown, consulting engineer, (which should have been dated 17 

March 2017 not 10 March 2017) which suggested that a geological void had formed under the 

sewer resulting in damage to the sewer. The company is not liable for this.  The company does 

not accept the contention of ABC Ltd because, it contends, in order for soil to be washed away, 
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there must be an underground water course – which is consistent with the understanding of Mr 

Brown but not of the ABC Ltd. The report of a geological expert is therefore required in order 

for this matter to be resolved.  

  As to the second leak, this was discovered on 12 August 2017 and the company contends that 

it was due to the void which was reported by Mr Brown. It was discovered that the connection 

to the main sewer had been broken which meant that effluent was not entering the sewer.  

  Even if the company’s asset caused the flooding, the decision in Marcic v Thames Water 

Utilities Ltd means that the company is not liable. The company argues that it had no notice of 

the problem prior to the report by the customer and therefore was not negligent.  

 

 How is a WATRS decision reached? 

In reaching my decision, I have considered two key issues. These are: 

1. Whether the company failed to provide its services to the customer to the standard to be 

reasonably expected by the average person. 

2. Whether or not the customer has suffered any financial loss or other disadvantage as a 

result of a failing by the company. 

 

If the evidence provided by the parties does not prove both of these issues, the company will not be 

directed to do anything. 

I have carefully considered all of the evidence provided. If I have not referred to a particular 

document or matter specifically, this does not mean that I have not considered it in reaching my 

decision. 

 

How was this decision reached? 

1.  The cause of a sink-hole in the customer’s garden is in dispute. The rival contentions are that 

the customer says that there has been a long-standing leak caused by a fracture in the foul 

water chamber which has washed away the soil and caused damage to the constructions on the 

surface of the ground and the lawns of his house and that of his neighbour. He argues that 

therefore the company is liable to carry out an extensive repair of the sewer including filling the 

void and make good the damage caused. The company says that if there was damage to the 

chamber, this was due to an underlying geological cause, namely a limestone void which could 

be of unknown volume, which means that the company has no liability to carry out any further 
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remedial works than that of mending the chamber and it is not liable for repairing the surface 

level constructions or lawns. The company says that it has adequately mended the sewer. 

 

2. There is no evidence before me that the parties were aware of any discharge of effluent or of the 

erosion of the underlying subsoil or rock (as the case may be) prior to the emergence of the hole 

on 11 March 2017.  

 

3. The issue for me to determine is whether the company has failed to provide its services to the 

standard to be reasonably expected by the average person. In considering this, I take into 

account the decision of the House of Lords in Marcic v Thames Water Utilities [2004] 2 A.C. 42, 

which has a bearing on the expectations which an average person would entertain and which 

has been the subject of considerable debate in the correspondence between the parties and in 

the submissions for this adjudication. I turn first to the impact of that decision.   

 

4. As the customer and company correctly point out, the Marcic case concerned an escape of 

sewage, including a recurring escape caused on each occasion by heavy rainfall which led to a 

surcharge in the sewers affecting his home. The court considered and interpreted the general 

duty under section 94(1) of the Water Industry Act 1991, which states:  

(1) It shall be the duty of every sewerage undertaker— 

(a) to provide, improve and extend such a system of public sewers (whether inside its area 

or elsewhere) and so to cleanse and maintain those sewers and any lateral drains which 

belong to or vest in the undertaker  as to ensure that that area is and continues to be 

effectually drained; and 

(b) to make provision for the emptying of those sewers and such further provision (whether 

inside its area or elsewhere) as is necessary from time to time for effectually dealing, by 

means of sewage disposal works or otherwise, with the contents of those sewers. 

 

5. In the Marcic case, the House of Lords decided that the general duty under section 94(1) of the 

Act is not ordinarily justiciable in the courts because the 1991 Act does not permit actions in 

nuisance in circumstances where (1) there is no negligence (negligence in this context meaning 

having reasonable regard and care for the interests of persons generally and not merely the 

customer); and (2) the decisions which are criticised are those taken at a policy or strategic 

rather than operational level. The reason for this is that the courts do not intervene where a 

statutory regime reserves enforcement to another route. Section 18 of the Water Industry Act 

1991 provides for enforcement by OFWAT. It follows, therefore, that the courts may concern 
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themselves with claims against the statutory undertakers where the customer can show that 

there has been negligence at an operational level but it would not provide redress merely 

because a sewerage undertaker had taken a strategic decision not to repair the sewer or not to 

forestall or remedy environmental factors affecting the operation of the sewerage.  

 

6. Although the decision in Marcic relates to proceedings in court, it is all the more applicable in 

respect of alternative dispute resolution processes under the WATRS scheme, not least 

because the rules stipulate that the adjudication process is not for use in the case of matters 

which fall to be decided by OFWAT.  

 

7. It follows that I find that in relation to the claim for recovery of the cost of damage caused on the 

surface to the patios, wall and lawns of the customer and his neighbour, this cannot succeed.  

The reasoning in Marcic confirms that there is no strategic obligation on the company to carry 

out pre-emptive checks on its sewers. As there is no evidence at all that anyone was aware of 

the underlying issue affecting the sewer under the customer’s boundary prior to March 2017, the 

company cannot have been negligent in failing to repair it. Any liability of the company is 

therefore restricted to a situation where effluent has entered the land of the customer as set out 

in regulation 17I of the Water Supply and Sewerage Services (Customer Service Standards) 

Regulations 2008 (ie. the lesser of 50% of the sewerage charges payable by the customer for 

the financial year in which the incident occurs; or £500).  

 

8. Although I have found that the company is not liable for the damage at surface level, this is not 

the only claim made by the customer. He also asks that the company should be required to 

carry out practical action to make the concrete foul water chamber safe and to fill the hole. In 

that context, I now consider what has happened in this case. 

 

9. The report of Mr Brown is a note prepared for the file of R&M Contractors, the construction 

business instructed by the company to carry out sewer repairs. In it, Mr Brown, among other 

matters, summarised the conversation that he had had with the customer. He described it as a 

preliminary report, and in it he confirmed that he suggested that the customer should report the 

issue to their insurers for further expert advice because of his view that the hole was due to a 

geological void. It is clear from the nature and structure of this report that it was an initial view.  
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10. Notwithstanding Mr Brown’s opinion that there was no damage to the chamber, a patch repair 

was carried out by R&M Contractors on (according to the company) 13 March 2017 and 

(according to ABC Ltd) on 21 March 2017.  

 

11. The view of                  (also referred to as ABC Ltd), instructed on behalf of the customer’s 

insurers, is that the sewer itself was the cause of the problem and that it had caused the void. In 

a report dated 24 March 2017, ABC Ltd identified and photographed a hole in the sewer 

whereas Mr Brown had described the sewer as intact. Mr Brown had further explained the 

sinkhole as due to a limestone void, whereas the report of ABC Ltd describes the rock as of 

igneous origin in which such voids would be less probable. Bore holes found no void but foul-

smelling water was described as “cascading” from the manhole, notwithstanding that R&M 

Contractors had, on any account, already carried out the repair. The report identified no current 

risk to the foundations of the customer’s home but commented that unless the erosion of the soil 

by reason of discharge from the manhole was brought to an end, a risk could develop.  In a 

letter from ABC Ltd to the company dated 4 April 2017, ABC Ltd wrote: 

In view of this our client insurers have asked that we refer this matter to you and ask that you 

rectify this as a matter of urgency as your drains are responsible. If this is not rectified the 

damage may continue to escalate and cause damage to the risk address and if this was to 

occur we've made look to recover these costs from you. 

The effect of this letter was to put the company on notice that Mr Brown’s preliminary view that 

the void was of geological origin might be incorrect and that, if so, further works needed to be 

taken to carry out an effective repair than those which had already been done. It was followed 

up by an email, seemingly enclosing the report of ABC Ltd. The company replied 7 days later 

stating that the company had no liability, it had carried out a repair and that the case of Marcic 

applied.  Thereafter, correspondence between the parties reflected the views previously 

expressed. A joint meeting between the company and the customer was held at which those 

views were repeated.  Repeated reference was made in correspondence to the report of Mr 

Brown as that of the company’s independent expert as justification for the company’s position. 

 

12. The company was alerted on 14 August 2017 to a second leak which had been found by the 

customer and his neighbour on 12 August 2017. The company dismisses the customer’s 

assertion that this reflected a previously undiscovered leak and asserts that the issue, which 

was due to a broken connection, was more likely to have been due to the formation of the void 

and the fact that it had not been filled in during the 5 months since its creation. The sewer was 

repaired by relining work carried out on 21 August 2017.  
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13. The company still maintains that the report of Mr Brown is accurate and reliable and that there is 

a conflict of expert opinion which cannot be resolved by a WATRS adjudicator. 

 

14. Having regard both to the content and the tenor of the company’s correspondence, however, I 

find that the reasoning which has informed the company’s position falls short of that which an 

average customer would reasonably expect. I reach this conclusion for the following reasons.  

a. The report of the company’s independent expert, Mr Brown, was only said to be 

“preliminary” and it had suggested further investigation by experts. Notwithstanding that 

further investigation has been carried out which suggested that Mr Brown may be wrong 

in a number of areas, in particular the challenge to whether the subsidiary rock is in fact 

limestone – a point which was fundamental to his hypothesis -  the company has been 

unwilling to consider the results of that investigation.  

b. The company has not (1) carried out any further independent investigation to ensure that 

in the light of the challenge, the views of Mr Brown are correct; or (2) considered whether 

the repairs that it has carried out are a sufficient repair to maintain the structure of the 

sewer if the views of ABC Ltd are correct or (3) considered whether its strategic policies 

would require further work to be undertaken, for example in relation to filling of the void.  

c. There is no evidence in the papers before me that the company even asked Mr Brown 

for his comments on the report of ABC Ltd and, save that Mr Brown’s report is relied on, 

no explanation has been made to the customer in the correspondence as to why ABC 

Ltd’s conclusions might be erroneous. The submission made in the company’s defence 

that the washing away of soil caused by a leak indicates the presence of a void does not 

appear to be substantiated by any expert opinion.  

I find that the correspondence is consistent with the company having dismissed out of hand the 

views of ABC Ltd.  

 

15. I accept, therefore, the company’s submission, that without further investigation and information 

(whether in the context of court proceedings or otherwise) it is not possible to state 

determinatively what the cause of the sinkhole might have been. However, I also find that an 

average customer would expect the company (1) to have considered fairly and dispassionately 

expert information supplied by the customer raising serious concerns about the accuracy of the 

report of the company’s own expert and (2) to carry out at least a limited form of inquiry itself as 

to the possibility that their own independent expert might in this case have been insufficiently 

informed, particularly in the light of the preliminary nature of his report.  
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16. It does not follow that the company would inevitably be protected in court proceedings by the 

decision in Marcic if defective reasoning were to lead to inaction in circumstances where further 

repairs should have been contemplated and any further damage were to result, for example, (as 

is suggested by ABC Ltd) to the foundations of the customer’s house. I find that a court would 

be able to consider the question of defective reasoning in relation to an allegation of negligence. 

I therefore find that it is a matter which falls within the scope of the decision-making of WATRS, 

namely as to whether the company has provided its services to the standard that an average 

customer would reasonably expect of a sewerage undertaker. I find that the company’s 

reasoning as depicted in its correspondence and defence has failed to take into account matters 

which should have been considered and the company has not therefore supplied its services to 

the standard to be reasonably expected by the average person. 

 

17.  I find therefore that the customer is entitled to redress. The customer seeks a direction for 

practical action to make the concrete foul water chamber safe, to fill the hole and make good the 

patios, dwarf walls and lawns of the customer and his neighbour; an apology for the wasted time 

of the customer and his neighbour and for the company’s failure to make good the damage to 

their front gardens and for 9 months of annoyance and stress; and compensation of £4,000.00 if 

only the sewer system is repaired and £1000.00 if the company also repairs the patios, dwarf 

walls and lawns of the customer and his neighbour. For the reasons given above, I make no 

direction for the repair of patios, dwarf walls and lawns or of compensation relating to this  

surface damage. Nor, because of uncertainty as to the cause of the damage, do I direct that the 

company shall undertake any further work to the sewer. I do direct, however that the company 

shall take practical action to:  

(1) investigate further whether the views of Mr Brown or the views of ABC Ltd are correct 

and, if the opinion of ABC Ltd is rejected, explain to the customer the investigations and 

technical findings which justify the rejection of ABC Ltd’s report; 

(2) consider in light of such further investigation whether the repairs that it has carried out 

are sufficient to maintain the structure of the sewer and/or whether its strategic policies 

would require further work to be undertaken, for example in relation to filling of the void 

and to explain the same to the customer.  

 

18. I further find that the customer is entitled to an apology by the company for its failure to consider 

and give reasons for its rejection of the report of ABC Ltd. Additionally, I find that the customer 
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and his neighbour would have experienced inconvenience and distress in consequence of the 

company’s failure to take the views of ABC Ltd into account or to explain adequately why these 

were wrong. This has involved the customer and his neighbour in a number of fruitless meetings 

and correspondence. I find that the customer and his neighbour are entitled to compensation for 

inconvenience and distress. I find that in all the circumstances, including the continued 

uncertainty as to the cause of the sink hole, a fair and reasonable sum which reflects the 

experience of both individuals over a period of more than 9 months, is £200.00 per person, 

making a total award of £400.00.  

 

 

 

 

 

 

 

 

 

 

 

 

 

What happens next? 

 This adjudication decision is final and cannot be appealed or amended. 

 The customer must reply by 16 March 2018 to accept or reject this decision. 

Outcome 

The company needs to take the following further action(s): 

 Take practical action to:  

o investigate further whether the views of Mr Brown or the views of 

ABC Ltd are correct and, if the opinion of ABC Ltd is rejected, 

explain to the customer the investigations and technical findings 

which justify the rejection of ABC Ltd’s report; 

o consider in light of such further investigation whether the repairs 

that it has carried out are sufficient to maintain the structure of the 

sewer and/or whether its strategic policies would require further 

work to be undertaken, and to explain its decision to the 

customer.  

 Apologise to the customer for its failure to consider and give detailed 

reasons for its rejection of the report of ABC Ltd 

 Pay compensation of £400.00. 
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 If you choose to accept this decision, the company will have to do what I have directed within 20 

working days of the date on which WATRS notifies the company that you have accepted my 

decision. If the company does not do what I have directed within this time limit, you should let 

WATRS know. 

 If you choose to reject this decision, WATRS will close the case and the company will not have 

to do what I have directed. 

 If you do not tell WATRS that you accept or reject the decision, this will be taken to be a 

rejection of the decision. WATRS will therefore close the case and the company will not have to 

do what I have directed. 

 

 

 

 

 

 

 

 

 

Claire Andrews, Barrister, FCI Arb 

Adjudicator 

 

 


